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M~morandum .' . April 26. 20~

TO: Honorable Charles Rangel, House Committee on Ways and Means"':ttention: Cybele Bjorkiund .

FROM: Jack Maskell
Legislative Attorney
Am~can Law Division

SUBJECT: Agency ProbibltinS a Federal OffiCeI' from Providin~ AccUIate 'Cost
InfoDDation to the United S1ates Conpss

This memorandmn addresses the question of whether ofiicials in a federal aaency l:Day
lawfully prohibit, prevent and/or restrain anodier agency. official ftom providing cost
infoImation to the United States Consress, or to a committee or arequestin g M~ber of the
Congress. The specific facts in ~on concern tho allegations that the Chief Actuary for
the Centers for Medic~ and Medicaid Services in the Department of Health and Human
Services, Richard Foster,.was ordered by supS'iors at the Department. under the tJn-eat of

that they ordered Mr. Foster's withholding of dte infolmatioD tom Consres"s. and have
claimed to have a legal right to institute such a so-called "gag order" aD a fedcra1 official in
their Department to prevent the communication of tIutbfu1 infonnatiOD to Members of the
United States Co"ngress on public policy ~es within tho DepartJnalt's jtnisdiction.2

While asenciea of the Federal GOVemJDept have a aeoelal right to choose or designate
whom they wish to officially and publicly speak for and represent the views oftbat agency.
and to have in place procedures to review jnfonnation attributable to d1O agency.J executive
agencies and their officers and employees do not have the right to prevent or prohibit their

I Knight Riddor Tribune News Scrvices. "Modicare cost analyst say. he was ordercd to provide

skewed figures." March 12,2004; Tho Wall Street Joun,aI, "Medicue Actuary Reveals SoMali
Waminp, .. March 18, 2004, A4, 81leging that official was instructed to respond to Infonnatlon

~uesta ftom "House Republicans," but that tho two rcquosta for information "from Democrats,
should be held _.."
2 Knight Ridder Tribune News Services, "Modicare officials my maskiag cost estimates wu legal,"
April!,2004. .

'See S U.8.C. I 101.", genera) housekeepiDi resulations; note also OMB Clreular A-19. IS to
Administration review of official agency tc8timony and presentations.
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ofti~. or omp1o~ el~.individuaUy or in lSSOCiatioo. ~ proIeDtIng infonDation tQ
the United Stat8 Conpea. itJ Memben or oommiueea. ~DCaDiD& relCVInt public policy
issues.4 0enenI houleteq,iog r:e~ons of an agency, or soo.calJed TOJIhy RSUJatiOtll,
which may requjla certain procedwu for ~leue of aaencY infonnatlOD, do not autbodzo 8nd
may not be DIed to ~t or oa.truct the receipt of informatiOn by tho CoDllell.'
Receivina 8CCUlafo Ind butbfu1 informadoo nom tho fedeI81 agaICies oonccm1ng the
implementadon and administration of fcdorallaws to assist Cooarea in its ConstitutionaJJy
ples:ribed legislati\le ~on II OM of tho clear ~_oaa1 PIUOaattves. and II of
obvious necessity ifCoDileSl is to have accwate iDfonnatiOD, data aM t8cta upon which to
effectively lcgialatc. 1D fact. actio.- which pwpoleftJUy Ia\dt in the traDllIilaion of
koowiDlJy faIJe iDlormation to b UnitM States: Coogrea, and 8cd~ Involvina the
intmtional and Ktive ~vCl1tion of the communication of accurate infonnation to the
Congress in deroaation of Fedeia11aw or respoJilibiJitiea, might in certain circumstancea
involve activities whidt constitute violations of fedcraJ ~ provilioos. '

. CODII'eN' Rip- to Ioformadoo. CoDIl'eA' riabt to teooive trud1fu1lnfcxmation from
federal agencies to asaist in its legislative fuoctions is cJear and un8a8iJable. There are no
countervailing "separations of powus" indicationS &eneI81lY, BPI' leaitimatc "cxecutivc
privilege" claims specifically, to justifj in ~ matter the wi1bholdiDl B:om tho United States
CoDgresa rolovant public policy infoImBtion by an executive branch officer in a federal
8&eDCY or depal1mmIt loWer down in the cJJaiD of command &om the President. 7 The
SUIXelDC Co1ut bu oa numerous occasions ~y recognimd CODIr~' ioherent riaht
to r=ve iDfOnDatiOD aoom exCCJt1ve ageuclOi in Iegislatiw 9vcai1ht or in¥e8tigations, 10
as to gather knowledac 100 information ~conceming the admJnistration of existing law. u
~U u POpoled or possibly Deeded statuta, to.a pocess deemed to be eaentiaI to the

. - - - ~ -- .

4 S U.S.C. I 7211; Ie. ~ifically PoL. 108-199, Division F, "fnaJpWtatioa, TraI'I8y, and

Indcpcnd- AFnCY AppI'Op"latloa.. 2.004,- SectJ~ 618, 620, III Stat. 3S4, 3SS (J8DUaIy 23.
2004); P 1...108-7, DlvlsionJ. "TnuurylDd Ge.-aJ GovemmenlalA I8doas.2003,- ~
620. 622. 117 SCaL 468, .69 (F1iIrU8Y 20. 2003): IlOl- aim the "WhistJeblOWS' Pr!!f~ Act, " s
U.s.C.I23O2(bXl). .

. Su~ ~lat1O118, baled in parton dte court decllion in.Touhy", Ragen. 3-40 U.S. 462(1951),mlaht

In ~ instances ao be)'Ond the IcbI8I -a1)iul Itatutocy authority of tho so-called
~ia.. law (upon whM:h Touhy was t...I). . th8t law ~W oxiltl ('". nowS U.s.C. I
301). That law was specifically amended by Con~ In 19S8 aft« aDd In reIpOrIle to die Touhy
decision, to expreaiy state tb.t the lOCtion "does not authorize wid1holdblllnformatioa from tit.
piabUc or IImJdDitho availability of~ to dae pablic.. S U.s.C. § JOI. III KR. Rep. 'No. 1461,
8S*ConI-,2d SO8I. 63. (1951), die Houle Doted dJat die .H~_~~iftI Act" had Mbeca twtItcd
from its origioal PVIpO88 U a aboaakoopJna' ICatat. into a claim of autJX)rity to ~ iafonaatioa
ftom d1e public and. oven, ~ the Conpea. . One JepJ ~taIOr ~ ""The pIopOIidoa for
which T ouhy is ofton cited - thlt aaovem merit lpacy may withhold doaaD8I.b or testimony It ita

dlscretion-8iJDplyilaotp)odlawandbl81'tbe8n1iDce 1958.- ~Coleman, --rouhyandtho
Hou*-pIRI Privilep: Dead But Not BurI.dr. 70 T~ L. by. 615,689 (1992), ciling. ,.g-.
Commltt_-for NwI,m- ~lbUIIy.lnc. Y. &aborr, ~J F.2d 188, 792 (D.C. Cir. 1911).
. s... --g.. 18 U.S.C.I 100 I. faIIe It8t8IDOnII; 18 U.s.C. f I 50S, ob.tructiJIaa CCXI.,..ional inquiry.

, In,.. S_a/~d CaI.. 121 F Jd 719, 752 (D.C.Cir. 1997): executive privitep doa -not 8x1ead to I18ff
outside d1e WhIte HOUle In executive ~~ 1pIaC1., - coverInl Mly thOle with "operatlonal
proxJmity" tcO the P,.idont. In thil cue particularly, the officer in quOItlon wu Aot 811 "at wi""
employee of dte PMaJd8at. was mlde by statut8 Ind°P81d_t from the exeoudve by Rqulring -for
cause" rwmoval, and wu expcaliy inteDded to IlMrato data for use by the Con&reu.
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legislati YO function.' Clearly, u stated by the Supreme Court, M[a) legislati~c body cannot
legislate wisely or effectively in d1C absence of jDfom18tion regardina conditions which the
loaislation is m~ to affect CX' change, --11M! thm political pmesman~lp must yield to
the clear public Interest of ~na elected representativea in the Congress with accurate
and truthful information upon wbj<:h to effectively tuhfon the laws for the Nation.

Consress. vital i~ in the ~pt of infozmation ftum federal officials is such that
the courts havo found that 8V81 in IO-ea11ed '-non-di.sclo~" or ...CODfideIItiality" statut~

8ppiytngto federal aaenci~ and officlall, ifCongreahad noIexpresslyexempted itl8lfftom
d1c restrictions on access to fnfonnationin dtO particuJar statutory provision, tJio Congress.
~--U8e of public policy intele8t8 aIMI ~~ of' CoDSICSI' ~nstituti~ duties and
oversight audlority, is 'till to be considered eXempt from the restrictions on tho ~ipt or
acceptanCe of information; aM the release to Congress of s\x:h information is not to be
intelpreted to be in violation of stdJ genemI noD-disclosure provisions.lo.Similerly, even
when information may be sbiolded ft'OIn reI~ to the public, such as under Certain
ciIalmstances in the Fteedom of IDronDatiOD Act, for example, it Is recognized that
'"Congress must havetbe widest poSSIole access to executive branch infonnanon, if it is to
ped'OIJD its manifold respoDSibDities effectively." ~ could not be denied suCh information. II

Right of Employee to Provide Information, aDd PJOOblbition OD Obstnltting
Employees from Providing lJiformatioD to CODCr'esS. Congress has adopted several
~ in ~ statutory provisions and in yearly BPP'OpIiatioDS laws which state ~e
specific axiom that a federal employee has the right to communicato with and to provide
infoImation to the United States CoogJCss. or to I- MelDbel' or committee of Co~ and
that such right may not bo intmferM with or impeded. A cumot provision of statutory law.
originally coacted as part ofdJe Uoyd-LaFolloUe Act, states u follows at S U.S.c. § 7211:

The right of employees, iOOividuaJly « collectively, to petition Conarea « .
Member of Congross, « to ftunisb infonnation to eidler House of Con, 01' to .
committee or Member dJereof, may not be intermd with or denied.

. FDIktns y. UntledSt«a~ 3S4 u.s. 178.187 (19S1X McGr-ain.. DcnIrJ.rt1.272 u.s. 135 (1927);

Ea.rtland\l.ll& s.ntc.ma'.,. 421 U.s.491.S04-S06(I91S);Bm-.n6Ia1J..lhrUIdS/ata.360
U.S. 109. III (1959)-
, McGraIn Y. DtJrIIIM71JI, nlpraat J7S.

.8 F. 7: c. Y. Oweu-Coming FIbeI'gIaII o.-p.. 626 F.2d 966, 970 (D.c. Cir. 1980); ErxOn Corp. Y.

F.7:C, 589 F.2d.582,; SIs..16 (D.c.CIr. 1911). ccrt ~ 441 U.8. 943 (J979); Alhland Oil Co.,
Inc. Y. F.7:C, 541 P.2d 977.979 (D.C. Clr. 1976); 4J Op.~; 0-. 221 (1955). flndinl that a
prohibition on iDfomIatJon releuc "unl.. ~UYf'" aud1cw1Zd by law.- allowed Congress to aocen
such Infor:matloo uoco It hu &enei'll oversJabt authority OV« 1pDC1cs; lee leneral dllouuion in
RoNnberg. CRS ilpt.95-464. "lnveatiptive OveraIlht AD Introduction to the Law, Pr8Ctice and
Procedure of CoopeaionaJ inquiry," ApiI1,I99S. at20-2J.
.. Murphy 1/. Department 01 Army. 61 J F.2d J J 5 I, J .55-58 (D.C.cir. 1979): "Conares.. whether u

a bGdy, tIuou&h committees, or otherwiJe, must have the wldolt poaible KCOI8 to executIve branch
information, If It is to perform Ib manifold responilblJltJol eft'ectJveiy. If one conloqueD~ of die
facUitation of such access II that lame infonnatJon will be disclosed to COD8l'elllonal authoritiel but
not to private person.. d18t Ii but an iDCidenIal conIeqUe81ce of~ nec4 b informed and effectivo
lawmakCll," Indeed, die fOIA expralfy provIdes tbat CODgresslooaJ acceu to infonnation covered
by the 9 exceptlOl1l can bot be den~ for dtose rMrobl. S U.s.C.1 SS3(d).
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The provisiOns of this IO-ca1led "aDti.gagrole" ~ were adopted by ~ ~i_Y.
to protect the riehts of employees to commwlic&te with CoDpeSB, am to aIStn Coligl'ess'
right to receive such information in the face of the Taft aDd Theodore RDosevelt
A~stratioDS' attempts to "gag" or ~ employees ftom speaking or providing
informat;ion to ~e Congress without dIe consent of the employees' beada of Departments. 12
Widt such "gag niles" in place ~uirlng departmental c1~o to Bpdak to Conpeas or
respond to Members. CoIJItess was specifically concerned that it would bear only OM side
of an issue, tch8t is, the point of vicw of Cabinet officials rather than the rank -and-file eXperts
in the De~ents. U AI Doted by Representative Uoyd, if aaeooy employees could speak
to ConiIeBB only by ~OR of the Dep8l'tma1t heads. "there is DO possible way of
obtaining information exceptina throuah the Cabinet oftiCCl'l, lad if thClO oiBccrs desire to
withhold information and suppress the tr1rth ...ltis within tbclr power to do SO",14 During
the Senate consideration oftbe meal\Ue, it was -.ted that '"1t will Dot do for Co~ to
pennit the executive braDCb of tbil Oovernmcat to deny to It the sources of informatioD
which ought to be ~ and open to it, and such an order as this. it seem. to me, belongs in
some other country dJ8n the United SCates."IS

Tbc provisions aM tho underlying policy of the ..anti-gag role" statute have been
reaffirmed. BtrenctheJ1ed. 8I1d clearly ~erted in recent appropriations laws where Congress
has cxpress1y provided that DO famds appropriated in a,.y act of Congress may be spent to pay
dte salary of ODe who prohloits CX' prevcn~ an ernployee of an executive aBeIK:Y from
providing infoIDlation to the Conaross. or to any Manbe!' or Committee of ~s. when
such hlfonnation concems relevmt official matters. Similarly, CUllent appropriations
provisions also provide that 00. fIu.Is may be spa to aIfo~ any qeocy oon-dbClOS\U'e
policy, or any .DOn-discI~" agreement with an of6ca« amployee. without expressly
providing an cxemption from such asreemeDt or policy for information provided to the
Congress. specifically ci~ ~ anti-aaa rule law, at S U.S.C. § 7211:

Sec. 618. No part of any appropriation oontained In thb or any other Act sball be
avalJablo (or dlo payment of tho IlJlry of UY officer or employee of tho Fedonl
Oovenunont, 'who - .

(J) prohibits or prevents, or at18mpts or tbreatena to ~blt or pRvent, any other
officer or empIO}'ee of tho Foderal Government &om bavlaS 8JlY di(cct oral or written
communicati"' or contact with any Member, ccmmittco, or subcommittee of tho
Congress in connection wi~ any matter pcrtainiAg to die cmploymcDt of such od1or
ofracer or employee or pel'taining to die department or apncy of such other officer or
employee in MY way, lnespcotive ofwhctbot IUdI coIDJDuoication or contact Is at ~
Initiadve of s~ other offi.. oc employee (X' In response to die rwqueat or Inquiry of
such Mmllber, conuniuee. or subcommittco; or

(2) romoves, suspends from duty without pay, demot., reduces in nnk, sonlority,
status. pay, or~ &nee of eft1ciency ratina, doui.. promotion 10, Jelocata, ~Igns,

- -- -- --

11 Public LawNo. 336. 62d Consrea, PoS1aJ Service APfKOPriatlons Act of 1912, SectIon 6, 37 Stat.

539,555 (1912). For hiltory oftbe PI Nics and -PI rule law. fe. generally. Louis Filber,
"lnvoklna Executive PrIvilege: NaviptiDI Ticklish Political Wltell, " 8 Wl//iDm ci MIrY BUI oj

Rlgiru ~ 583, m-625 (2000).1nd -conareulonaJ-Executive Struaat., Ovw Information: Secrw.v
Plcdses,- 42 Adm. L bY. 89, 91-100 (1990). For text of Taft and Roosevelt sag OrderB. ore. A I
Congr.ulonal Reord 4513 (April 9. 1912).
u 48 Congru.slonal &cord 4656 - 4657 (April 12, 1912).

'.48 CongrfH/orrGl RICordS6J4 (April 30,1912),

u Statement of Senator Reed. 48 CQI'II'",lorrai R6cC»d 10674 (AulUlt 10,1912),
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trBDIfen, dilClpli..., or dlscrlmiDatel AD ~ to -y ap~ n-. dtJea1«Jt, ~
bonefit, or any t«JD or condition of employment of, any od1er omt« c.' employco ofdle
Federal Oo~t. or attempts ortbreatent to ~it uyofdle fo~iogactiCXII with
J88I*t to such other officei' or employee, by ~ of I8Y ~uniQtjou ~ cootlct of
IUCb other officer or employee widl any Momber. committee. c.' subcommittee of the
Conarca as described In panarajlll (1 ).

Sec. 620. No ftaxIIapproJXiated in dais CW" any ~or Act may be uled to Implement
or enforce the agreements in Standard Parmi 312 and 4414 of the Gownunent or any
other nondiICloI\ft policy. form. or ..~ if Iuob policy. ~ or ~ doeI
not ~Dtain the fullowlnl SXOVlllons: wn... roItrlctloaa are ~iltent With and do not
iuporsode. ~nfl1ctwlth.or otherwi8 a1twUlOmnplo)'ee obllptions, ri&btI. or liabilities
~ by ExccWve OM. No. 129S8; leCtJon 7211 of tide S. Uni~ States Code
(goveming.diKlOIUrN to Con...): Iection 1034 oftklo 10, Unltod Statea Code, as
amcodcd by tho MiJitary Wb1atlcblower ProC8Ctkx1 Act CFY8fIIb1&diIOlc.1n to Conp-.
b)' memben of the military); 1OCti~ 2JO2(bXI> of tide 5, Uni-.d StatCI Coda, as
amended by the Whlstlebloww~onAct(lOvemb1ldiscIO&VlW8ofillogality. waste,
fraud, abuse or public beaJda or lafaCy thRatI) _"M

In- discuasing the Jauer provision when first addtd to iiliiIopriationa laws- in 1987, the
ConfOlence Rcport 8t8tcd clearly that tho effect of the law was to rcd~ the potaodal that an
ovetbrolKi DoOOisciosme apeemeDt or lIeIx:Y OOD-~ policy miebt have to poduce
a ~chiUiog effect on dle first ameDdment rIghta of Jovemment employees, including their
ability to communlcat. tIr.clly with membus ofC~."J7

Congrea has aJao I.ssed otfierpovisions oflaw. s\d1 as the '"Whist1eblower Protection
Act, .' to assure dJe frea and unfettered p8SSI&O of infOmlation from F ~ employees In the

ex~tive agencies to. among others. tho Coog1e8. to ISIUre die fair and honest
administration ofdJe laws of the nation. II The Senate Report on the le&falation noted d1at

iD luge ~ies it is DOt difficult to co~ evid~ of waste or ~1-~aDagemeDt
'"provided that no OM ~ODS tho couraco to disol~ tho truth."" The Whistleblower Act
expressly protects employecs from personnel reprisals for dle disclosure of certaio
iDfOlmatioD regardjng ~ flaM or abUIO in ~ popama. 81M! while it may limit the
right to disclose publicly certain confidential or JCCzet Infonnation relating to national
aecurityor defa-. it expressly allows the disdOI8ue to the COD8JeII of any udall such
infonnation: "This IUbsection IhaII not be CODJtIued 10 811borize the withholdbJg of
infonnation &om thO Cooaress or the taking of any Personnel don agI1nst an employce
who discloses infOIm8tioo to the Congress. ~ While the WbistJebtowing Act iI geDenlly
used u a defense to personnel actions taken against covered employees for m8k1na protected
discIo~, the provisions clearly demonstrate Coneress' continued. policy of eltBblimiDg

~ -- - --
.. PL. 108-199, Dlvlalon F, "Trlnlp«tltJOn. TRUury,1Dd Independent Apitcy Appropriltlolll.

2004,- 8ectIona 618, 620, I II St8t. 3S4, 355 (JInU8l)' 23, 2004t.$8'.~nmellnaua..b1P.L 101-
7, Dlvlaion J, -rreISUry and Oena.1 Oovan~tal AplXQpriltiona, 2003,- Sections 620, 622. 117
Slat. 461,469 (F8bn8ry 20, 2003).
11 H.R.. Rep. No. 498, 1006 ConI-, I- s 1179 (1917). Em" added.

II S U.S.C. t 2JO2(bXI).

"s. Rep. No. 969, 95. coiaa.. 2d 888. 1 (1971)-
. .s U.8.c. f 2JO2(b).
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in law the principle of open communications to d1e Conpea :&om federal employees. IIxI
the prohibitions on punishina an employee for any disolosURI to the Cougrea.

Nature of the Po.ltioDof the Oller Actuary for Medicare. The Chief Actuary for
Medicare is intended to exerci8e independent professioDBJ judpuent in his positiono 1M is
expressly not an "at will" emplO>-, removable at the whim of the Administration or 9f the
political appointees in dle Department of Health and Human Services. By law, the Actuary
must conduct the duties ofbil office "in accord~ with profesaionallta.tards of actu8rial
independence ...:' and may bo relno.ved from offi~ "only for cause. tdl The expteII

requirement (or professional indepcnd~ in the perfODDanCC of duties and the -Cor cause"
removal clause in tho law provide the Actuary Wi1h an iDteIlded degree: of iDdepmld~ to
make professional andrcliabJo cost estimates unfettered by any particular partL.n agm1da
of the politica18cPPOintces in the Department. D PurtherD1oro, it is apparent from tho clear
statements in the legislative bistoryof the provision eStablishing the Chief Actuary po$ition,
that tho Actuary is to ooopexato with, work with and facilitate dJo pUblic legislative duties of
tho Consross and the congressjooal <XXDmiUees withjuriadlction over Medicare bYProvlding
truthful and accurate information on dte costs of progiams and proposals to the Congress:

The Conferees wish to emphasize the very Important roto of tho Office of the
Actuary in assessiag the fiMncial coodldon of d1e Medicate tnaIt fundi &Odin developing
estimatca of the financial effects of potential legislative end admlnJstradve changes in the
Medicare and Medicaid PosramL Tho Office oftJ.. Actuary hu a unique rolo within
the agency in that it..s6I'1/es both lhe ..4anlinlstratiOil and the Congress. While Ulc Chief
ACblary i~ an ofDciaJ Wid1iD the AdministratiOn, dlis Individual and his or h.. office.often
must worit with the committees of jurisdictIon In the development of legislation.

Beginning with the appolnbnellt of the first Qjef Actuasy f« Social Scourlty in
1936, through tho enactment of Medicare and MedIcaid in 1965, ud d1roUgh tho
establlsbmentoftbc Health ~ Financing Administration ill 1977 [now d1e Centers for
Medicare and Medicaid Servas], tho tndirion has beeu for. close ud confidential
working relatlonlhip betweea1 the SSA and HCF A chief acbJuies and die committeos of
jurisdiction io the Congress - a relationship which the Committees val~e highly. It Is
important to ompbasi:Z8 tb-. dtoSenltc Ccxnmittee 011 FinaDCO. dlo House Committee on
Ways and Means, and dlo HousoCommittee on Commcn» all relyOD tboirabUityto seok
estimates and other technical assistance from die 01- Actuary, ospocially whon
developing now legislation. Similarly, tho Co~iooa1 Budpt Offico and
Conar-sional ~h Service depend heavily on such asaistanoo. 11ru$, lhe
Independencl 01 "" 0.01" 01 tM .4C/~ with rupecl to providing asslstanc. to the
Co/rgres.s /or vlra/. The proccaB of monitoring. updating. aad refonninl the Medicare and
Medicaid propms Is sreatly athaacod by d1o free flow of a~1 information from the
Office of dlo Actuary to the committees of jurildictloo iA the CCX1gress. U

Interfering with the statUtory responsibilities of the Chief Actuuy by instituting a "Pi order"
and threatening advcrso pcrIOnnel actiom if the AobJaly provides bonest and tlUthful cost

2142 U.S.C.§ ]]]7.
22 S,., for example, dilCulllon of ~sary "independODce" of certain executive offlCerl and tl1O

Imitation of"at will" l8noval a1dhority, In Morrison y. 011011, 487 U.S. 654, 689-692 (1988); IJOIC
allO Humphrey 's Eretdor v. [/Jilted Stal", 295 U.8. 602 (19JS).1Dd W,iner Y. United S/otu, 357
U.S. 348 (] 958).
u H. Con! Rpl No. 105.217. lOse Coni.. I. Sell. 831 (July 30, 1997), II. Us. Cod, Congo cI

Admin. News, Vol. 2, 105* Con... 1- Sea. at 451 (1997). BmI)baIIs added.
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estimates to the CoDplS and its Membor1 reaardinl tho Medi~ proaram aDd proposed
legislation, thus not only milCODCeiVei tho leocral ethicalrespoDlibiJiti. of fedCt8l officials
to the truth 8JxI to 1be JD'Omotion of die IeDer8J public inIerest oYW nanow .-ti.-n intaestl
and expediency,34 but also flDOleS thostatutorynature. obligations and intendod profesaJooal
Independence oftbc POsition ofauer ACbJIry.

In the face of a direct order oot to prov:ide to CODar-I. or to any Membcr of Coogreas,
independent colt eltimatee on peoalty of 105m, hia job. it would appear that tho Chief
Actuary dXI 00t biJDlelf violate federal rulea or ~ODI by conformiDa to ~ wdrz.
Decisio~ material as well u axpeIt COD\meoWy Ide t].,t fodcra1 .up1oyees, whilo they
are not ~uired to follow an order that is illogaJ,1' pl~ themsel'Y8S at rlJk for
"insubordination" ~ wbeD they intentio~ and ~fu1Jy refuse to obey, or
specifically disobCy, . ~ order ftom a sup erior. From OOWt articles. it appcan that Mr.
Foster was, in fact, tbreafeDcd specifically with "iDsubordinatioo" dLtcipliDary 8ction ifbe
povided ~ trutbftJl cost iDbm8tk.1 to tho CODIJ'eSI. Fmplo~ ue ~y 8dviscd
to follow an ordao, oven one that dtoy believe is without legaJ jusdftcation. and then to
cballenae the order at .later time. 17

Criminal statutes.

The federal false sta~~nts; and {raw statute provides criminal penalties for one who
"(l}"faJsifics, c:oIM:e8l8. orcovas up by any trick. ~ ordovi~aD.a.rialf8Ct; (2) makes

M As noted by die House I_lc." Comm~ ~ proper op"doa of. d8nocrado sovemm-t
reqll~ dlat oftlciab be Iadependeut and ~Irtial; - and dIat tho ~bllo have confidence In die
integrityofltl government- H. R. Rop.No. 748. S7thCOllpell, lit SossiOll, U. (196.1). General
and long ruosnized edtlcal standards Were: ~ by Con81'a3 in tho 19S1 ~ ofEdlICi b
Government Service" (DO ao..&ao requi..d to be posted in every rocter.J 8&8nCY. per PL. 104-179).
including that offici." should -Put loyalty to die biah- mon! principia ""10 COUDby above
loyalty 10 pel.ona. party. or GoY8nment departm-t, - aDd daat . .publlc olBco II . public 1nIst. -

H.Con. Ra.175, 8s*Cong..2dSeu.(72StatBI2). UlW1«dsoaonenJmaxantbat "Apublicoffico
Is a public trUlt, - . govenuDW\t officer Is seen to ~d power -ia ~ for the people ftom whom

aaCh powa' derives, lad must ~in that power.1iIDiIIr to otben ia . fid~1uy reJllJoDsblp, ",Iy
In die Intorats of die '"beaencJaries" of dlat UUSt, d\at Is, die pn.roJ public. rather dlan for dlo
benefit of penooai, paItIaa, or D8m)W 6pcclal autDreltl. NO'- dilCuuioa 10 lhrll.d Stat.. \I.
Ml#l.r.rlppl Yall." Co.. 364 U.s. 520. 541-550 (19.58); .. 8180 S. R-. 266. 9oa ConS.. 2d Sell.
(1968); 40 Op. Atty. Gen. 187.190 (1942). Note Ilso dlsculliOlS by Ilmel Madiaon ofropublioan
principles and IOYerDmental power 10 p&nUO tho Iea.a1 ~blic &ood. - lad that tho obJect of all

political CCX\stitutkx18 1110 have for otfiolals thOle who Mdi8C~- and ~- the -COn8IM)r1 aood
of society" 1'- FederQ/ul P.-,..r. NOI. XLlaod L vn. s.. also ael*81 merit principles lot out at
S U .5.c. i 230 I (b XI). Media nportii.sJc8t8 that th. omcJal In qUestioa wa permitad to amwu
tnq1lilles &om RepubliC1n MImbm of Coftpea,lM1t not fttXII D~tic Member-. Sa foomote
1"sllpI"Q.
U Schmidt y. Unlled Statu, 145 Ct. CL 632, 636 (1969)'. "inaubordinatioo" Is I "wiUftd and

Intentional refIIlll to ob.y U1 authoriad order of alUPOrfor. which die superior 11 entitled to hive
obeyed.- ~Y. DeptlMlllqfLDbor.SI MSPR.307.31 1 (1993).q~tinIPhIUIprY. OS.(, 878
F.2d 370,313 (Fed. Clr. 1919). s.. P..- BtoidI. A G8dM 10 Uml S)lrtems hoI.aJOIr Board Law
andPractw.. 1767 (2002).
26 U'WU... B"'~ofP,.bltblg-Ellvavin,. 2.9 MSPR 447. 453 (1915);14 GIIId. toMlrlJ SYII8II

Prolect/~ BoaI'd LDw - Pr«I"'-..r8¥'a at 1761-1769.

11 A Guidc 10 MIrlI s,.i... ProI«iloll BOtR'd LDw - PI'«Itc... ,~ It 1769. 1101-~
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any materially false ti~U8, or 6:a~entltatemcnt or~resentation; or (3) makesor~
any false writina or document knowing the same to contain any materially false, fictitious,
or Daudulent sta~ent or entry" in any matter "within "tho jurisdiction of tho executive,
legisJativeor judicial btanch" of tho Fedenl aovonUncnt.~ Depend~ on-the particuJariz.ed
f~ts of a given situation involvJns the transmittal of iDfonnatlon to the Congress. if a rederil
officer inteiJ1jonaJly provided to a committee or ofti~ of CoDiJeS$. "pursuant to an
investiaation or review" conducted by such entity, infolmatlon which the official knew to be
false. or caused a writiIa8 or other document to be lX'O.videdCODtai niDI information whicl1 the
officer knew to be false, such conduct could vioJatc tho ~ provision when the
infonnation is "material" to the Congress' consideration of an issue. 3 In addition to

cr~g the givina of kno\'lingly falso infoIJDation' to the committees or offices of
Congress, the statute also makes criminal the affirmative act ofwithhoJding by a "scheme,
trick or device" from such entities, pursuant to IUch investigation or review. material
information which" one baa an obJigati~n to ~vide. JI

The' criminal statute at 18 U.S.C. § 1001, u it appJics to ConlJeSl d1us appears to
require that there is beiDa «Ioouctcd M)~ inquiry, that is, an "iD'Yestiption or ~cw"
authorized by I:louse or Senatc RuJcs, or dIat a false statement is in ~ to an
"~trative" action or detelminatiou of a conareaaional office. Therefore, false
information or "coocea1ment" in ~ to a mere question or request :6:om an individual
Member of CoDiJess, who is not autbo.rized to spcak for a commiuee or subcommittee, such
asachailman is authoiized; or Cor ihe Houso Of.tho Seoat~ u a whole, might not reach the
statutory ~Id to constitute a crime W1dcr § 1001!1

Similarly. the provisions of 18 U.S.C. § lSOS. provide a aimina1 pcoalty for one who
"COmlptiy." or thioup tbc UR of"any thrcatcniDa IcU~ or communication influcncca.
obstructs, or impedes or elMleaVors to influence. obstruct or impede." tho "duc and proper
~acise of the poWa' of inquiIY und~ which any iaquiIY or i;Dvestiption is being .bad by
cid1Cr Housc, or IQY committee of cid1Cr House or any joint committec of tho Congress "

Thfa statute would thus appear to require for a criminal violation that dlc obstruction or
impeding conduct be in relation to a committee iJXIuiry. or other such inquiry of the House

2118 U.S.C. 01001.
2t 18 U.S.C. § I 001 (c) limits tho application of the talso ltatemoots provi$ions to matten before an

administrative offico of the CODpss. or in "any Invesdptjon or review- conducted pursuant to the
authority of any commiUee, subcommittee, conimlsslon M office of tho Con~ conslst8nt with
applicable rules of tho HouR or Sooato," "'Matwialityff leneJlliy r-.ui~ dJat dJe naturo ofd1e
infonnatfon is sucb dIet it may inOueace the lIeocy «the ~pelS ill ita decision miJdng,
. Unlled Statu y. H,mmrdo Qspina, 798 F.2d 1510 (II- C'1f, 1986); Unll,d Statu v. Larson- 796

P.2d 244 (8* Cir, 1986); lhrltld Stotu Y. .4nzaloM, 766 F.2d 616 (1- CIr, 1985)
JI Coope. cxplaJned the amcndmeats to the law made in 1996 expressly includinl Coo in

01001 (in lightoftbeCowt'lnallnllna"bbaltdv. UnltldStDlu, 514 U.8.695 (l995».u follows:
"The purpose oftbe exception La to avoid creating an atmosphere which might 10 discourage die
submission of infonnation to Conareu 1hat it undermines tho faot-gatherios Pn)CCSI wbicil Is
indispensable to the legislative process, CoD$equeotly, the exception provide, that certain
Infonnatfon provided to Congress - info!'1Dation which Is neid1er flrrnJshed II part of an
administrative tiling, norfumiJhed PUrlUaDtto. duly authorifed congreBiional investigation - is not
subject to the Climlaal penaltiosofsectloo IOOl,"H.R. Rap, No, 680, 104. Cong.. 2d SUI, 4(1996),
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or Senate, r.atber than merely a ~uest ft'Om an individual Member of the House pUrluant to
debate on a bill n

Summary. The issuance by an officer or emplo)'~ in a department or 8&eDCY of d1e
Fedcnl Government of a "188 cxder"' on subordinate employees, to ~y pRv=t and
prohibit those emp1o~ from comm\miC8tine directly With Members or commI"ueeI of
Congress. .would appear to violate a sPecific and exprcu pohibition of fedcrallaw. S U;8. c.
§ 7211. Such "gaa orderz" haw been expressly JXOhlDited by fedma11aw since 1912, IlK!
mo~ recent app~priations laws have raffirmed and 8treD&thcned suCh provision by
institutin, ~y reatrictioos on the paYment of d1e saJUy of any ofticez: or cmployco of 8DY
agency or department who dU'OItens or attempts to threaten an CIDplOYCC of an alenoy to
prevent that employee from oommuoicatina relevant public (X)licy infonnation to the
Con~. or to any Member or committee of Congress. as weD as requiring that any "non-
disclOS\n" a;reemcols mteMd into with employ=a. or agency non-discloSUIe policies, not
limit in any way commUDk.ations by ex~ve branch .emplo~ to the CODlICSS. ~
to S U.8.C. § 7211. Suo '.8, P.L. 108-199. Division p. ~r8n8tX)Itation. Treaswy. and
Independent Agency Appropriations. 2004." SectiODs 618.620, 118 Stat 3S4. 3SS (2004).

Consresa has a clear right and Iccognized preroptive, pursuant to ita CODstitutiODal
authority to lesislate. to receive from officers and employees of tho agencies aDd departmenta
ofthc:UDited States accmatc un truthful infonnatJOD reprdiDI the fedcrBl proarams and
policiesad~jDiste~ by such employees andaaeocia. AI stated bythc SupremeCo.urt. "[a]
legislative body C8DDOt legislate Wisely or effectively in tho absence ofinformation regarding
c'onditioas which tho lqislatioD is inteOOed to effect c.'cbanso" (McGrainv. DaughNty, 272
U".S. 135, 175 (1927», and diU8 pC>litical pmesmansbjp must yield to theclearpubUc interest
of proViding the peoples~ elected re~tati~ in tho CongIaS widllCCUt8te and 1rUthftIl
infOrmatiOD upon which to effectively fashion tho laws for the Nation. There is DO
countervailing right or in~ for a fedcIaJ official in In agency or department to
intentionally withhold, conceal rr prcvent tho discloS\R oftIuthful public policy infonnation
from the United States Co~ or members of ~ political party in Conarea. ~DCeming
legislatioD affecting the programs and policies .dm!nJ!tered bytbat aacnCY, when requested
by a Membet- ora ~mmiUce oftbc Congress. Sp"ccificaJly, the position ofOlief Actuary
itself bas been intentioo.uy given a dcpee of indepeodenco from direct executive control by
providing in law for ranoval only -fot cause, .. and by requiring in law &at Ibe Actuary

exercise "professional" standards of actuarial Indepoodence" in carrying out his functions.
42 U.S.C. § 1317. F\81helmore, the historic and traditional close working relationShip
b8tween the Chief Actuary and die committees of Coa~ wu mcmorialiud and plainly
expessed in tho lelillative history of that Jaw (H. Con!. Rpt. 105-217. 1 OS' Cons.. 11l Seas.
837 (1997». and such "Pi orders" would awoar to ~ tho indepeDdeDt ItabItory nat\De
o:f the office, as well as to contravene the obvious Jelislative intent of dlc law that dle
Indepeooent analysis of the Actuary be shared with the Congrcss.

if

While an ap.-eot violation of the f~ "mti-aq order" law, as well as possiblo
violations of the appropriations ~oDl, such conduct involvcd may not rise to tho lovel
ofacrimioal violationW1dcr 18 U.s.C. 111001 or 1505. wheo information is not requested
pursuant to a committee or 01&. auchHouse or Senate inquiry.

- - - - ~

U Not~. UnltedSIQI'$ y. MI/chlll, 877 F.2d 294 (4.Cir. 1989); UnltldStatu 1/. Pohldm"'1 715 F.

S\lPP' 13 (D,D.C. 1989) (I commltt~ mquiry. howovcr, need ~ bo fCIn1ally autoorlzed, and may
be . preliminary inquiry).


