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Washington, D.C. 20515-6142

Dear Mr. Chairman:

This letter provides our views on the legislation “Service
Acquisition Reform Act,” HR 3832. During the hearing on March 7,
2002, the chair agreed to the request of the Honorable Jim Turner,
Ranking Member, to include the comments of this office in the
hearing record.

The Department of Defense procurement system is the largest
'in the world with $175 billion of acquisitions in f£iscal year 2001.
The acquisition process has been greatly improved by reform
legislation since 1994, but the implementation of those changes is
still incomplete. The pace and effectiveness of implementation
have been hampered by a variety of factors, including inadequate
training.  Nevertheless, we believe that the reform legislation of
the 1590’s Has provided the Department with powerful tools and
authorities to improve acquisition performance and their positive
effect should become more evident over the next several years.

We welcome your interest in the acquisition of services,
which is an area that receives far less oversight than does the
procurement of equipment and supplies. In the Department of
Defense, which purchases over $56 billion of services annually,
the services segment of the acquisition program could easily be
‘considered to be one of the largest Federal acquisition efforts
in its own right. Our audits have consistently indicated
problems across the spectrum of requirements determination,
procurement strategy, market survey, price analysis, and contract
administration. The root causes of those deficiencies, in our
view, lie much more in training and staffing than in flawed or
excessive laws and regulations. This general view contributes
to our concern about several provisions in HR 3832.

We are especially concerned about the proposed broadening
of the definition of commercial items, which likely would lead
to increased contract risk and higher costs, not the efficiencies
that are intended. Our reservations about individual sections
and, in some cases, suggestions on how to improve them are
spelled out in the enclosed comments for your consideration.



If you have any questions regarding this matter,
please contact me or Mr. John R. Crane, Director, Office
of Congressional Liaieon, at (703) 604-8324.

Sincerely,

‘Robert J. Lieberman
Deputy Inspector General

Enclosure

cc: Honorable Jim Turner
Ranking Minority Member



| nspector Ceneral, Departnment of Defense, Comments on the
Service Acquisition Reform Act (HR 3832)

Section 103 and 104. Governnent |ndustry Exchange Program and
Rei mbursenent of Costs. Sections 3702 and 3703 would permt
Gover nnent enpl oyees, at the GS 11 | evel, or an equival ent

| evel, working in the field of Federal acquisition or

acqui sition nmanagenent, who are consi dered excepti onal
performers by their enployers, to be detailed to private sector
organi zations. The period of such details would be one year
and coul d be extended for one year. |In the case of the agency
enpl oyee, there would be a requirenent for the agency enpl oyee
to serve in the civil service, upon conpletion of the
assignment, for a period equal to the length of the detail.

We support the goal of pronoting the exchange of expertise

bet ween the Governnent and private industry. However, we have
concerns regarding the proposed initiative and urge that
comments be sought fromthe O fice of Government Ethics and

O fice of Personnel Managenent.

Section 3704 allows the private sector to transfer or detai

enpl oyees to the Federal Government while the enpl oyee continues
to receive benefits fromthe private sector. The proposal wll
make the private sector enployee subject to many ethics

provi sions. However, we believe the proposal should be nodified
to state that the private sector enployees detailed to the
Depart ment cannot performinherently Governnmental functions such
as policy maki ng, supervision of governnent enployees and
acqui si tion.

Section 107. Authorization of Tel ecomuting for Federal
Contractors. This section would allow tel ecomuting by
contractor personnel while working on a Federal contract.
We are not opposed to this section; however, we were not
aware of any current prohibition on tel ecomuting by
contractor personnel and therefore question the need

for this provision.

Section 202. |Increased Role for Defense Contract Managenent
Agency (DCMA). This section would require the Under Secretary
of Defense for Acquisition, Technol ogy, and Logistics to review
the feasibility of establishing the Defense Contract Managenent
Agency (DCMA) as the primary organi zation responsible for
perform ng contract managenent services on DoD base operating
service contracts in excess of $5 mllion

We do not support the proposed change. The DoD previously
studi ed the i ssue when DCVA was established in the early 1990s
and concl uded that base operating service contracts can best be
adm ni stered by the contracting organi zati on on the base, post,



canp, or station. In recognition of this fact, the Defense
Federal Acquisition Regul ation Suppl enent (DFARS) 242.202

provi des that contract adm nistration functions for base, post,
canp, and station contracts on a mlitary installation are
normal |y the responsibility of the installation or tenant
commander. The |ocal base commander shoul d have the personnel
responsi bl e for nmanagenent of the service contracts accountabl e
to the commander to ensure good performance. W see no reason
to revisit this issue.

Section 204. Statutory and Regul atory Review. This section
requires the Adm nistrator of the Ofice of Federal Procurenent
Policy to convene another panel of acquisition experts to review
statutes and regul ati ons that hinder comrercial practices and
per f ormance based contracting, and for the panel to report its
findings within one year. Wile we support continuing efforts
to pronote acquisition reform we question whether another pane
is needed at this tine, particularly given the breadth of the
revi ew conducted previously by the Section 800 panel. If this
provision is pursued, at |east two years should be all owed for
the conpletion of a thorough review of all procurenent statutes
and regul ations. Qur recommendati on, however, is to concentrate
on previously initiated reforminitiatives and not charter stil
anot her panel to revisit the sane | aws and regul ati ons.

Section 211. Paynent Ternms. This provision creates new paynent
provi sions which differ fromthe Pronpt Paynent Act (PPA). The
PPA al |l ows the governnent 7 days to review and return inproper

i nvoi ces and 30 days to make paynent fromthe date the invoice
is received (unless otherwi se specified in the contract). The
proposal would create special provisions applicable only to
service contractors. Gven the paynent requirenents of the PPA
as inplenented by the O fice of Managenent and Budget at 5 Code
of Federal Regul ations 1315.9, we recommend this section be
revised to either be consistent with the PPA, or to specifically
anend the PPA. G ven the problens we have observed in numnerous
audits regarding conpliance with the PPA and rel ated paynent
probl enms by Defense activities, we do not support creating

anot her set of PPA exceptions which are applicable only to

servi ce contractors.

Paragraph (1) allows service contractors to submt bills
el ectronically on a biweekly basis. The current requirenent
is to submt bills every 30 days.

The DoD has over $56 billion of service contracts. |If you also
count research as service contracts, then there is an additional
$21.5 billion. In FY 2001, DoD paid 11.1 mllion contractor and

vendor invoices valued at $150 billion. [If only half of these
paynents were affected by this provision, DoD would have to
process an additional 5.5 mllion invoices and receiving

reports. DoD would need to increase the nunber of acquisition



staff reviewi ng invoices and receiving reports and financia
staff review ng, approving and paying the invoices. |In the |ast
decade the Defense Finance and Accounting Service (DFAS) has
been reduced 37 percent, from 27,000 to 17,000 personnel and
reversal of that trend would be difficult. Because of those
staffing and processing costs, plus a cost due to accel erated
Treasury outlays and rel ated borrowi ng, the proposal is not
revenue neutral .

Further, the proposal does not address the requirenent for
Government activities to submt receiving reports (hand copy or
el ectronic) to the finance office before paynment and the effect
of the receipt date in conputing interest for |ate paynents, and
paynent dates. |If there is no requirenent for verification of
the recei pt of goods and services, the invoice paynents should
be treated as contract financing paynents and the date of
Governnent recei pt and acceptance of the service woul d no | onger
be used in conputing paynent due dates. W do not believe it is
a good public policy to pay invoices before verifying the goods
or services were received.

Paragraph (2) requires that the date of the invoice shall be the
date it is delivered electronically. Currently, under the PPA
the date an invoice is received and date-stanped by the office
designated in the contract to receive the invoice (designated
billing office) is used as the invoice receipt date. Paynent
due dates are conputed based on the |ater of the invoice receipt
date, or the date the Governnment accepts perfornance of the
service. The PPA requirenents, as contained in 5 Code of

Federal Regulations (C.F.R ) 1315.9 and Federal Acquisition
Regul ati on (FAR) subpart 32.905, require the vendor to place a
date on the invoice. They also require the designated billing
office to date-stanp the invoice or use the transm ssion receipt
date as the date of receipt. As nentioned above, we believe it
is undesirable to nodify payment dates by reIaX|ng t he
requirement for the receiving report that the activity accepting
the services nust transmt to DFAS.

Section 221. Increase in Authorization Levels of Federal
Purchase Cards. This section would increase the m cro-purchase
threshold from $2,500 to $25,000 and is not limted by its
terms to purchases made with Federal purchase cards. This
provision is overly broad and, with respect to purchase cards,
ignores the well docunented problens with inplenmenting the

wi despread use of cards for m cro-purchases. W recently

i ssued Report No. 2002-029 “Summary of DoD Purchase Card
Coverage” Decenber 27, 2001. The report covered the Purchase
Card Program and identified system c issues discussed in 382
audit reports issued on the DoD Purchase Card Programfrom FY
1996 through FY 2001. System c issues, defined as probl ens that
were reported in 10 or nore reports, included |ack of account
reconciliation and certification, adm nistrative controls,
managenment oversight, property accountability, separation of




duties, and training. In addition, our on-going review on
controls over the DoD Purchase Card Program has identified the
need to i nprove oversi ght and nanagenent controls. |nproved
controls are needed regarding sel ecting cardhol ders, assigning
approving officials, setting of spending Iimts, transactions at
“bl ocked” businesses to which charges are not authorized,

pur chases declined by banks, purchases nade after card accounts
were cl osed, and nanagenent of conveni ence checks. W plan to
issue a report with these findings in April 2002. Consequently,
we do not support increasing the authorization |evel until

i mproved controls are in place for purchase cards and are
effective in preventing m suse.

Section 224. Architectural and Engi neering Services.

Section 224(a) would add a new paragraph to the definition of
Architectural and Engi neering (A& ) services to make it include
“surveyi ng and mapping.” Section 224(b) would anmend the FAR to
include the new definition in section 224(a). Section 224(c)
woul d increase the threshold for contracts set aside for small
busi ness for A&E services from $85, 000 to $300, 000.

In FY 2001, DoD acquired $2.1 billion of A&E services.
Architectural and engi neering services are awarded using a

uni que process which usually results in an award to the hi ghest
qualified contractor. W do not understand the need for this
change in section 224(a) because the definition of A&E services
at 40 USC 541 (3)(C already includes surveying and mappi ng.

We do not believe this amendnent is necessary.

There is also no reason to increase the threshold for small

busi ness set asides for A& services. Current |egislation
provi des the Secretary of Defense the flexibility to vary the
dol | ar val ue threshol d whenever needed to ensure that small

busi ness concerns receive a reasonabl e share of A&E services
contracts. The section 800 Panel reviewed this statute and the
dol I ar value threshold in 1992 and the drafters of the Federal
Acqui sition Stream ining Act al so considered the need to revise
the statute. They concluded that no change was needed because
the Secretary of Defense already had adequate flexibility. W
are not aware of any new circunstances that would justify
revisiting those determ nations.

Section 301. Revisions to Share-in-Savings Initiatives. The
section allows use of share-in-savings contracts for up to

10 years and pernmits agencies to retain savings beyond the
anount paid to contractors. The dinger-Cohen Act previously
aut hori zed pil ot share-in-savings prograns for Information
Technol ogy projects. Because agencies get to retain funds saved
and not paid to contractors, the proposal creates an environnent
for off budget financing of operations. The 10-year |ength of
the contract is unnecessary and nmay actually inmpede further
savings. The periodic expiration of a service contract should




provi de an occasion to spur conpetition and permt the
Government to obtain a better deal or better technol ogy

than offered by the incunbent. For exanple, by year 10 the
technol ogy offered by the i ncunbent can be 7 years out-of-date
but still cheaper than the original Governnent operation. A
10-year contract may provide little incentive for proposing
significant inprovenents after the initial proposal to win the
contract. W al so have concerns because the DoD does not yet
have the ability to determi ne the actual current costs of
operations with any certainty. The contracting officer needs

a good cost baseline for calculating inprovenents agai nst which
benefits can be calculated. Determning the cost of operations
is why public/private conpetitions often require 2 or nore
years. Until the pilot progranms currently authorized are

conpl eted, and | essons | earned devel oped, we do not support

t he proposal.

Section 302. Incentives for Contractor Efficiency. This
section allows performance periods of 10 years for performance
based service contracts.

We do not support this section because it is unnecessary. The
Departnment can already award nultiple annual options if the
contractor performance is adequate. The Governnent al so
possesses other tools to incentivize exceptional contractor
performance, particularly in the award of incentive and award
fee provisions. W do not believe further incentives are
necessary. As nentioned in comments on section 301, the threat
of conpetition and the contractor’s desire for the Governnent
to extend the contract through the exercise of options should
be adequate incentives to spur contractor performnmance.

Section 402. Authorization of Additional Contract Types in
FAR Part 12. This section would permt use of tinme-and-
materials, and | abor hour contracts for comrercial item or
servi ces using Federal Acquisition Regulation (FAR) Part 12
Commerci al |Item procedures.

We are opposed to this section. Tinme and material, and |abor
hour contracts are the highest risk and | east preferred contract
types. Under these types of contracts, contractors have little
incentive to control costs or increase |abor efficiencies. 1In
FY 2001, DoD had $4.8 billion of time and material and | abor
hour contracts. W believe the use of these types of contracts
shoul d be di scouraged, not expanded.

| nspect or CGeneral, DoD, Report No. D 2000-100 identified a

mul titude of pre-award and post-award problens for service
contracts because of poorly defined requirenments on cost and
time-and-material contracts. FAR Part 16 enphasi zes that there
is no positive incentive to the contractor for cost control on
cost or tinme-and-materials contracts. As a result, these types



of contracts require a high degree of |abor intensive
surveil l ance and are nore susceptible to cost growmh. O the
84 cost and tine-and-naterials contracts revi ewed, 25 percent
of these actions experienced cost growh of $80 million and

al nost 70 percent of these actions had i nadequate surveillance.
Downsi zi ng of the acquisition workforce and streamining have
created a need to do nore with less, but this proposal would
expand the use of tine-and-materials contracts that will add
contract surveillance workload to an already strained staff
and would likely only increase problens.

Section 403. Cdarification of Comercial Service Definitions.
This is a change in the definition of commercial itens that
woul d equate conmerci al services with comrercial items. W
oppose the change as it is unnecessary and confusi ng.

The proposal would elimnate 41 USC 403(12)(F), which defines
services as commercial itens only if the services are offered
and sold conpetitively, in substantial quantities, in the
comer ci al mar ket pl ace and are based on established catal og

or market prices for specific tasks perforned under standard
commercial ternms and conditions. It could allow a contractor

to claimany service, including research and devel opnent, as
commercial if the contractor clains it plans to sell the service
in the future to the public.

Under the current statute, a determ nation nust be nmade that the
service is actually comercially available to the public. This
is not adifficult test. The current definition of conmercial
services is a very reasonable definition with safeguards to
prevent purchasi ng noncomrerci al services such as cl eanup of
radi oactive waste by the Departnment of Energy or acquisition of
never before perforned applied research for the DoD. |nspector
Ceneral, DoD, Report No. D 2001-051 “Use of Federal Acquisition
Regul ation Part 12 Contracts for Applied Research,” February 15
2001, explains the above exanpl es and shows why FAR Part 12
contracts should not be used for acquiring mlitary uni que
research and devel opnment. Pages 13, 14, and 15 of the report
show why the Departnent will pay nore for the same research
including large profit rates.

We al so believe the proposed change is inappropriate because
it attenpts to graft commercial services to that portion of
the commercial itemdefinition which was enacted to apply to
supplies. Services were specifically and separately defined
at 41 USC 403(12)(F), as what constitutes comercial services
differs fromsupplies. W also oppose the change because the
current definition regarding commercial services is nore than
adequate. It permts services which are sold conpetitively
and for which a market price can be established to be treated
as commercial services. This provision has permtted the
Governnent to purchase a nyriad of services as commerci al



services. As discussed in Inspector CGeneral Report No. D 2001-
051 (see above), the General Accounting Ofice has given
agenci es consi derabl e discretion in determ ning which services
are comercial in nature. W oppose a change in the definition
Wi t hout some showi ng that the current definition is inadequate.

In FY 2001 DoD acquired nearly $20 billion of commercial itens
and services. The Departnent’s purchases of commercial itens and
services was $12.5 billion in FY 2000. The 61 percent increase
in one year occurred with a relatively flat budget.

Section 404. Designation of Commercial Business Entities. The
proposal would allow a business entity that has 85 percent of
its sales to non-governnment custoners to consider any item or
service it offers or sells to be a comercial item

W oppose the proposed change. As is the case with sections 402
and 403, it is overly broad and would elimnate nmany essenti al
saf equards for the taxpayer. The proposal would require the
Governnment to consider nany potentially mlitary or governnent
uni que itenms or services as comercial itens. The determ nation
of whether an itemor service is comercial or not would be
based not upon whether the itemis sold or offered comercially,
but upon a ratio of conmercial to non-comrercial sales by the
business entity. It would permt itens which are clearly not
commercial itenms, such as mlitary unique spare parts, to be
acquired as conmercial itenms, with none of the current statutory
or regul atory protections. Moreover, given the preference in
FASA for purchases of commercial itens, the proposal would
require the acquisition of mlitary or governnent uni que
products because they qualify as commercial itens according to
the criteria in the proposed definition. The Governnent woul d
have no option to purchase the itens using other acquisition

nmet hods.

The proposal also would allow contractors to mani pul at e what

is considered a conmercial itemby creating or reorganizing

busi ness entities or allocating contracts to different business
entities in order to obtain comercial itemstatus for what are
actually mlitary unique products. For exanple, a conpany coul d
create a business entity which is responsible for manufacturing
all of its comercial and mlitary aircraft. |f the comerci al
aircraft sales account for nore than 85 percent of the entity’'s
sal es, the Government would be required to acquire mlitary
unique aircraft, as a commercial item W strongly oppose any
proposal which would pernmit the determ nation of what is a
comercial itemto be based upon realignnments of contracts and
organi zati onal structures, which could be done solely for the
purpose of limting Governnment oversight. W believe the
Congress used the appropriate criteria when it created the
comercial itens preference, by requiring agencies to |look to

t he comrercial marketplace to see whether an itemis, wll, or
is intended to be offered to the general public. The



determination is based upon market research, not upon an
arbitrary ratio of commercial to non-commercial sales.

The proposal is drafted in such a manner that contractors could
make al nost any contract for mlitary unique itens or services
exenpt from oversight and the traditional safeguards that
Congress intended. A contractor can reorganize or reallocate
its contracts initially or annually so that the |arge contracts
for research or production of itens would have to be acquired
under FAR Part 12. Once a contractor has sold an itemas a
comrercial item it will |ikely argue the designation cannot be
changed.

We are unaware of any enpirical data denonstrating that |ower
contract prices or better products and services should result
fromthe “comercial business entity” approach.

Because of the TINA, the statutory prohibition on unallowable
costs, and audit access to records, DCAA audits saved the
Governnent $3.2 billion in FY 2001 because they precl uded
overpricing on contracts for mlitary unique itenms. The risk
is substantial that, by revising the conmercial definition to

i ncl ude a business entity with 85 percent commercial work, the
Government will pay nore because we cannot use the established
saf eguards. Contracts for which cost or pricing data is
required and contracts subject to the Cost Accounting Standards
(CAS) have been reduced by | egislative changes in the 1990s. W
support adopting reasonabl e commerci al approaches when there is
a healthy conpetitive marketplace. However, when buyi ng uni que
mlitary weapons froma few dom nant suppliers, we nust
recogni ze that we cannot rely on conpetitive market forces that

do not exist. In the absence of market forces, any prudent
buyer, public or private, would want objective verification that
what is paid is reasonable. |In those circunstances, the
Departnent, entrusted with billions in taxpayer dollars, has a

clear obligation to act as an “inforned consuner” to the
gr eat est degree possi bl e.

Al so, even on large contracts that often exceed $1 billion,

such as mlitary fighter aircraft acquisitions, many comnmponents
or services for the end itemcoul d becone conmercial itens under
this legislative proposal. This is because many conponents are
acquired through i ntra-conpany transfers or purchases from

vari ous business entities. The conpany can put all conponents
or services for the aircraft into a business entity that neets
the criteria in the proposed definition and the Governnent wil|
| ose access to cost data for the itens.

The proposal may al so give a contractor that has been determ ned
to have a commercial business entity an unfair conpetitive
advant age over other contractors. FASA and FAR 12.101(b)
require agencies to acquire comercial itens or nondevel opnental
itens when they are available to neet the needs of the agency.

| f the proposed definition of a business entity is adopted, a



comercial entity would be awarded contracts and subcontracts
nerely because it offers the only “conmercial itenf neeting the
buyer’s needs. Alternative sources that do not neet the sales
criteria in the proposed definition of a “conmercial entity,”
coul d not conpete.

Anot her reason for caution is that several recent audits have
shown that industry, with | ax oversight fromthe Departnent,

has at tinmes insisted that mlitary unique itens be acquired

as commercial itens. Higher costs resulted. |Inspector General,
DoD, Report No. D 2001-129, “Contracting Oficer Determ nations
of Price Reasonabl eness When Cost or Pricing Data were Not
bt ai ned,” May 30, 2001, shows exanpl es of overpricing on pages
5, 6, 10, 11, and 17 where contractors inproperly clained
comercial itemdesignations for mlitary unique itenms acquired
on a sol e-source basis. For exanple, page 17 shows how t he
price of a mlitary unique itemfor the F 14 Tontat w ng

fusel ages increased from $55 to $800 (1, 454 percent) because the
contractor clained the itemwas comercial and refused to
provide cost and pricing data. Yet, the DoDis the only buyer
for this item Overall, the report identified $23 mllion of
overpricing on 52 contracts. The proposed change woul d
legitimatize overpricing by elimnating the current safeguards
to prevent and identify overpricing. In addition, |nspector
Ceneral, DoD, Report No. D 2001-051, discussed in Section 403,
shows why FAR Part 12 contracts should not be used for acquiring
mlitary unique research and devel opnent.

Section 405. Continuation of Eligibility of Contractor for
Award of Information Technol ogy Contract after providi ng Design
and Engi neering Services. This section states that a contractor
that provides architectural design and engi neering services for
an information technol ogy programis not, solely by reason of
havi ng provided the services, ineligible for anard of a contract
for procurenent of information technol ogy under that program or
for a subcontract under such a program This provision would
change FAR Part 9.5 s organi zational conflict of interest

provi sions for service contractors. FAR Part 9.5 addresses the
| egiti mate needs of the Governnment to preclude conflicts of
interest. It also provides agencies adequate flexibility by
permtting conflicts to be waived if in the Governnment’s best
interest. The proposal treats information technology contracts
different for no apparent purpose and creates an unnecessary and
I nappropriate exception to existing organizational conflict of
interest policies. Because of those concerns, we do not support
this section.

Section 406. Commercial Liability. This section nandates that
contracts for the acquisition of services or property contain
provi sions that bar paynent of consequential danages “in cases
of contractor liability with respect to the contract” and limt
“direct danages in case of contractor liability with respect to
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the contract.not [to] exceed the cost of the service that was
not perforned or the product that was not delivered...”

We oppose the provision. There is no definition of direct or
consequenti al damage, nor a definition or description of what
“Wth respect to the contract” neans. Parties to contracts
need to know precisely their respective obligations and
liabilities. Contractors need such information in order to
pur chase adequate insurance to cover potential liabilities.

We oppose the bar to paynent of consequential danmages “wth
respect to the contract” as it is unclear whether contractors
will be exenpt from consequential damages only with respect to
the Governnment, or also to third parties who may be injured as

a result of negligence or nal feasance by the contractor or its
enpl oyees in performance of the contract. The Governnment shoul d
be abl e to pursue consequential danmages which result froma
contractor’s negligence or failure to perform The provision

m ght bar the Governnment from establishing |iquidated damages
whi ch are based upon consequential damages froma contractor’s

failure to adequately perform In sonme famly quarters
mai nt enance contracts, for exanple, a contractor nust repaint
a set of vacated famly quarters within two days or it wll be

assessed |iqui dated consequential damages for each additional
day the quarters are not available for occupancy. The
consequenti al damages are based on the governnment’s costs to
house a service nenber on the | ocal econony. These damages
provi de an incentive (and penalty) for the contractor to
conplete the painting on tine. W also oppose the limtation on
di rect damages to the cost of the services not perforned or the
product not delivered. The governnent’s damages shoul d not be
so limted. A contractor might refuse to perform and the
governnent’s recovery would be limted by the proposal’s damages
cap, irrespective of the additional costs to the government in
obt ai ni ng another contractor to performthe function at the | ast
nonent .

We believe this provision does not provide an incentive for
gqual ity perfornmance by service contractors. W also question
why legislative relief is necessary, as there is case | aw
regarding a contractor’s liability for danages, to include
consequenti al damages. To the extent necessary, contractors
can continue to protect thenselves through the purchase of

i nsur ance.

Section 503 and 504. Certain Research and Devel opnent by
Civilian Agencies and Authority for Carrying Qut Certain
Prototype Projects. These sections authorize civilian agencies
to use other transaction authority for research and prototypes.

The Departnent of Defense has had authority to use other
transaction authority for basic, applied and advanced research
since 1989, and for prototypes since 1994. The purpose of other
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transactions was to attract nontraditional Defense contractors
who had research or prom sing technol ogies of value to the
mlitary, and who did not want to enter into a FAR contract,
cooperative agreenment or grant. Consequently, the other
transaction, which bypasses many federal statutes and
regul ati ons, was authorized to give the Departnent additional
flexibility in acquiring innovations and research. In tineg,
ot her transactions were al so authorized for the devel opnment

of prototypes.

The DoD I nspector General has conducted a nunmber of audits
regardi ng ot her transactions:

| nspect or CGeneral, DoD, Report No. D 2001-115, “Audit of
Reconnai ssance, Surveillance, and Targeting Vehicle Program”
May 8, 2001

| nspect or CGeneral, DoD, Report No. D 2000-070, “Evolved
Expendabl e Launch Vehicl e Program Ot her Transactions,”

Decenber 30, 1999 (Report is FOUO (“For O ficial Use Only”)

and copi es may be obtained by authorized personnel by contacting
703- 604-8937.)

| nspect or General, DoD, Report No. D 2000-065, “Costs Charged
to O her Transactions,” Decenber 27, 1999

| nspector Ceneral, DoD, Report No. 98-191, “Financial and Cost
Aspects of Other Transactions,” August 24, 1998

| nspector General, DoD, Report No. 97-114, *“Award and

Adm nistration of Contracts, Grants and O her Transactions
| ssued by the Defense Advanced Research Project Agency,”
March 28, 1997

Based upon our nost recent audits of prototype other
transactions, we have found that other transactions have

not attracted a significant nunber of nontraditional Defense
contractors to do business with the Governnent. Avail able
data for FY 1994 through FY 2001 illustrates this point.
Tradi ti onal Defense contractors have received 94.5 percent of
the $5.7 billion in funds for 209 prototype other transactions.

We find this trend disturbing, as other transactions do not
provi de the governnent a nunber of significant protections,
ensure the prudent expenditure of taxpayer dollars, or prevent
fraud. Procurenent statutes and the FAR provide contracting
officers the tools to negotiate fair and reasonabl e prices, and
to ensure that taxpayer dollars are expended for costs which
are all owabl e and consistent with federal procurenent policies.
TINA, CAS, and the various audit provisions are anong the tools
t hat have provided contracting officers’ visibility into
contractor costs and help the government ensure that prices
negoti ated and eventually paid are reasonable. These provisions
have served the interests of the governnent and the taxpayer for
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many decades. Congress has given agencies the authority to
wai ve some of these protections, in certain circunstances, in
connection with FAR contracts. Thus, the current methods of
acquiring goods and services fromcontractors al ready provide
considerable flexibility to accommbdate the needs of the
parties.

The traditional protections for the public trust do not exist,
for the nost part, for other transactions. |In only one
significant area, nanely providing the Conptroller Genera
access to records in connection with prototype other
transactions in excess of $5 mllion, do other transactions
provide visibility into performance costs. Oher neasures for
ensuring visibility into costs and ensuring prices are
reasonabl e have not been enacted for other transactions.

Based upon the DoD experience, we believe other transactions
shoul d be considered only when it is clear that the Governnent
is unable to acquire goods, services, and needed technol ogi es

t hrough existing vehicles. |[If other transactions are authorized
for civilian agencies, we strongly reconmend such | egi sl ation be
tailored so that the other transactions vehicle is only used to
attract conpani es which have not traditionally done business
with the Governnment and for technol ogies, research capabilities
or other processes which are needed by the federal agency and
are not available through traditional acquisition vehicles.

For research other transactions, we recomend the agency head
be required to make a determ nation that an other transaction
i's necessary to induce a nontraditional contractor to provide

t echnol ogi es, research capabilities, or other processes which
are needed by the agency. The determ nation should al so include
a finding that a contract, grant, or cooperative agreenent are
not appropriate or feasible, and that waivers to TINA CAS,

and other Federal statutes or procurenent policies are not
sufficient. Oher transactions for prototype should be linmted
to devel oping itens which are ripe for devel opnent as the result
of research conducted pursuant to a research other transaction.
We al so recomend that audit access rights be given to the
Government, to include the Conptroller Ceneral, the agency

| nspectors General, and departnental contract audit agenci es,
such as the Defense Contract Audit Agency.

| f enacted, other transaction authority for civilian agencies
shoul d be provided as a pilot programof limted duration to
ascertain whether it actually attracts significant nunbers of
nontraditional governnent contractors, whether it results in
t he acqui sition of needed technol ogi es and services, and

whet her additi onal safeguards shoul d be enacted.

We recomend for prototype other transactions that
Section 845(c) “Conptroller General Review be extended to
i ncl ude I nspectors General. This is a good nanagenent contro
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because it currently allows access to records to audit other
transacti ons.

Section 601. Sinplified Acquisition Threshol d ( SAT)
Inflationary Adjustnent. This section allows inflationary
adj ustnent of the SAT (currently $100,000) every 3 years.

Adj usting the SAT would have nerit, but we suggest it be revised
in a different manner. For the TINA FASA set the threshold at
$500, 000, and the threshold is currently revised for inflation
every 5 years with mninmum changes in multiples of $50,000. The
TINA is currently $550,000. W recomrend the SAT be revised in
years divisible by 5 with changes in increnents of at |east

$10, 000 based on the percentage change in inflation. This would
ensure changes to all thresholds would occur on a consi stent

basi s.



