Commercial Item Paper Supplement – Recommendations in contest of current law
Recommendation #1 - 10 U.S. Code § 2306a - Cost or pricing data: truth in negotiations
(a) Required Cost or Pricing Data and Certification.—
(1) The head of an agency shall require offerors, contractors, and subcontractors to make cost or pricing
data available as follows:
(A) An offeror for a prime contract under this chapter to be entered into using procedures other than
sealed-bid procedures shall be required to submit cost or pricing data before the award of a contract
if—
(i) in the case of a prime contract entered into after December 5, 1990, the price of the contract to the
United States is expected to exceed $500,000; and
(ii) in the case of a prime contract entered into on or before December 5, 1990, the price of the contract
to the United States is expected to exceed $100,000.
(B) The contractor for a prime contract under this chapter shall be required to submit cost or pricing
data before the pricing of a change or modification to the contract if—
(i) in the case of a change or modification made to a prime contract referred to in subparagraph (A)(i),
the price adjustment is expected to exceed $500,000;
(ii) in the case of a change or modification made after December 5, 1991, to a prime contract that was
entered into on or before December 5, 1990, and that has been modified pursuant to paragraph (6), the
price adjustment is expected to exceed $500,000; and
(iii) in the case of a change or modification not covered by clause (i) or (ii), the price adjustment is
expected to exceed $100,000.
(C) An offeror for a subcontract (at any tier) of a contract under this chapter shall be required to submit
cost or pricing data before the award of the subcontract if the prime contractor and each higher-tier
subcontractor have been required to make available cost or pricing data under this section and—
(i) in the case of a subcontract under a prime contract referred to in subparagraph (A)(i), the price of the
subcontract is expected to exceed $500,000;
(ii) in the case of a subcontract entered into after December 5, 1991, under a prime contract that was
entered into on or before December 5, 1990, and that has been modified pursuant to paragraph (6), the
price of the subcontract is expected to exceed $500,000; and
(iii) in the case of a subcontract not covered by clause (i) or (ii), the price of the subcontract is expected
to exceed $100,000.
(D) The subcontractor for a subcontract covered by subparagraph (C) shall be required to submit cost or
pricing data before the pricing of a change or modification to the subcontract if—
(i) in the case of a change or modification to a subcontract referred to in subparagraph (C)(i) or (C)(ii),
the price adjustment is expected to exceed $500,000; and
(ii) in the case of a change or modification to a subcontract referred to in subparagraph (C)(iii), the price
adjustment is expected to exceed $100,000.
(2) A person required, as an offeror, contractor, or subcontractor, to submit cost or pricing data under
paragraph (1) (or required by the head of the agency concerned to submit such data under subsection
(c)) shall be required to certify that, to the best of the person’s knowledge and belief, the cost or pricing
data submitted are accurate, complete, and current.
(3) Cost or pricing data required to be submitted under paragraph (1) (or under subsection (c)), and a
certification required to be submitted under paragraph (2), shall be submitted—
(A) in the case of a submission by a prime contractor (or an offeror for a prime contract), to the
contracting officer for the contract (or to a designated representative of the contracting officer); or
(B) in the case of a submission by a subcontractor (or an offeror for a subcontract), to the prime
contractor.
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(4) Except as provided under subsection (b), this section applies to contracts entered into by the head of
an agency on behalf of a foreign government.
(5) A waiver of requirements for submission of certified cost or pricing data that is granted under
subsection (b)(1)(C) in the case of a contract or subcontract does not waive the requirement under
paragraph (1)(C) for submission of cost or pricing data in the case of subcontracts under that contract or
subcontract unless the head of the procuring activity granting the waiver determines that the
requirement under that paragraph should be waived in the case of such subcontracts and justifies in
writing the reasons for the determination.
(6) Upon the request of a contractor that was required to submit cost or pricing data under paragraph
(1) in connection with a prime contract entered into on or before December 5, 1990, the head of the
agency that entered into such contract shall modify the contract to reflect subparagraphs (B)(ii) and
(C)(ii) of paragraph (1). All such modifications shall be made without requiring consideration.
(7) Effective on October 1 of each year that is divisible by 5, each amount set forth in paragraph (1) shall
be adjusted to the amount that is equal to the fiscal year 1994 constant dollar value of the amount set
forth. Any amount, as so adjusted, that is not evenly divisible by $50,000 shall be rounded to the nearest
multiple of $50,000. In the case of an amount that is evenly divisible by $25,000 but not evenly divisible
by $50,000, the amount shall be rounded to the next higher multiple of $50,000.
“(E) The contracting officer shall presume that a prior determination by an agency official that an item
may be treated as a commercial item for the purposes of section 2306a is justified for all subsequent
acquisitions of such item unless the head of the contracting activity determines, based on information
provided by the Department of Defense, that the original determination was made in error or was based
on inadequate information.”
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Recommendation #1 - 41 U.S. Code § 103 - Commercial item
In this subtitle, the term “commercial item” means—
(1) an item, other than real property, that—
(A) is of a type customarily used by the general public or by nongovernmental entities for purposes
other than governmental purposes; and
(B) has been sold, leased, or licensed, or offered for sale, lease, or license, to the general public;
(2) an item that—
(A) evolved from an item described in paragraph (1) through advances in technology or performance;
and
(B) is not yet available in the commercial marketplace but will be available in the commercial
marketplace in time to satisfy the delivery requirements under a Federal Government solicitation;
(3) an item that would satisfy the criteria in paragraph (1) or (2) were it not for—
(A) modifications of a type customarily available in the commercial marketplace; or
(B) minor modifications made to meet Federal Government requirements;
(4) any combination of items meeting the requirements of paragraph (1), (2), (3), or (5) that are of a type
customarily combined and sold in combination to the general public;
(5) installation services, maintenance services, repair services, training services, and other services if—
(A) those services are procured for support of an item referred to in paragraph (1), (2), (3), or (4),
regardless of whether the services are provided by the same source or at the same time as the item; and
(B) the source of the services provides similar services contemporaneously to the general public under
terms and conditions similar to those offered to the Federal Government;
(6) services offered and sold competitively, in substantial quantities, in the commercial marketplace
based on established catalog or market prices for specific tasks performed or specific outcomes to be
achieved and under standard commercial terms and conditions;
(7) any item, combination of items, or service referred to in paragraphs (1) to (6) even though the item,
combination of items, or service is transferred between or among separate divisions, subsidiaries, or
affiliates of a contractor; or
(8) a nondevelopmental item if the procuring agency determines, in accordance with conditions in the
Federal Acquisition Regulation, that the item was developed exclusively at private expense and has been
sold in substantial quantities, on a competitive basis, to multiple State and local governments.
(9) The Government has acquired the item under FAR part 12 any time in the past unless the head of the
contracting activity determines, based on information provided by the Department of Defense, that the
original determination was made in error or was based on inadequate information.
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Recommendation #2 - 10 U.S. Code § 2306a - Cost or pricing data: truth in negotiations
(a) Required Cost or Pricing Data and Certification.—
(1) The head of an agency shall require offerors, contractors, and subcontractors to make cost or pricing
data available as follows:
(A) An offeror for a prime contract under this chapter to be entered into using procedures other than
sealed-bid procedures shall be required to submit cost or pricing data before the award of a contract
if—
(i) in the case of a prime contract entered into after December 5, 1990, the price of the contract to the
United States is expected to exceed $500,000; and
(ii) in the case of a prime contract entered into on or before December 5, 1990, the price of the contract
to the United States is expected to exceed $100,000.
(B) The contractor for a prime contract under this chapter shall be required to submit cost or pricing
data before the pricing of a change or modification to the contract if—
(i) in the case of a change or modification made to a prime contract referred to in subparagraph (A)(i),
the price adjustment is expected to exceed $500,000;
(ii) in the case of a change or modification made after December 5, 1991, to a prime contract that was
entered into on or before December 5, 1990, and that has been modified pursuant to paragraph (6), the
price adjustment is expected to exceed $500,000; and
(iii) in the case of a change or modification not covered by clause (i) or (ii), the price adjustment is
expected to exceed $100,000.
(C) An offeror for a subcontract (at any tier) of a contract under this chapter shall be required to submit
cost or pricing data before the award of the subcontract if the prime contractor and each higher-tier
subcontractor have been required to make available cost or pricing data under this section and—
(i) in the case of a subcontract under a prime contract referred to in subparagraph (A)(i), the price of the
subcontract is expected to exceed $500,000;
(ii) in the case of a subcontract entered into after December 5, 1991, under a prime contract that was
entered into on or before December 5, 1990, and that has been modified pursuant to paragraph (6), the
price of the subcontract is expected to exceed $500,000; and
(iii) in the case of a subcontract not covered by clause (i) or (ii), the price of the subcontract is expected
to exceed $100,000.
(D) The subcontractor for a subcontract covered by subparagraph (C) shall be required to submit cost or
pricing data before the pricing of a change or modification to the subcontract if—
(i) in the case of a change or modification to a subcontract referred to in subparagraph (C)(i) or (C)(ii),
the price adjustment is expected to exceed $500,000; and
(ii) in the case of a change or modification to a subcontract referred to in subparagraph (C)(iii), the price
adjustment is expected to exceed $100,000.
(2) A person required, as an offeror, contractor, or subcontractor, to submit cost or pricing data under
paragraph (1) (or required by the head of the agency concerned to submit such data under subsection
(c)) shall be required to certify that, to the best of the person’s knowledge and belief, the cost or pricing
data submitted are accurate, complete, and current.
(3) Cost or pricing data required to be submitted under paragraph (1) (or under subsection (c)), and a
certification required to be submitted under paragraph (2), shall be submitted—
(A) in the case of a submission by a prime contractor (or an offeror for a prime contract), to the
contracting officer for the contract (or to a designated representative of the contracting officer); or
(B) in the case of a submission by a subcontractor (or an offeror for a subcontract), to the prime
contractor.
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(4) Except as provided under subsection (b), this section applies to contracts entered into by the head of
an agency on behalf of a foreign government.
(5) A waiver of requirements for submission of certified cost or pricing data that is granted under
subsection (b)(1)(C) in the case of a contract or subcontract does not waive the requirement under
paragraph (1)(C) for submission of cost or pricing data in the case of subcontracts under that contract or
subcontract unless the head of the procuring activity granting the waiver determines that the
requirement under that paragraph should be waived in the case of such subcontracts and justifies in
writing the reasons for the determination.
(6) Upon the request of a contractor that was required to submit cost or pricing data under paragraph
(1) in connection with a prime contract entered into on or before December 5, 1990, the head of the
agency that entered into such contract shall modify the contract to reflect subparagraphs (B)(ii) and
(C)(ii) of paragraph (1). All such modifications shall be made without requiring consideration.
(7) Effective on October 1 of each year that is divisible by 5, each amount set forth in paragraph (1) shall
be adjusted to the amount that is equal to the fiscal year 1994 constant dollar value of the amount set
forth. Any amount, as so adjusted, that is not evenly divisible by $50,000 shall be rounded to the nearest
multiple of $50,000. In the case of an amount that is evenly divisible by $25,000 but not evenly divisible
by $50,000, the amount shall be rounded to the next higher multiple of $50,000.
(b) Exceptions.—
(1) In general.— Submission of certified cost or pricing data shall not be required under subsection (a) in
the case of a contract, a subcontract, or modification of a contract or subcontract—
(A) for which the price agreed upon is based on—
(i) adequate price competition; or
(ii) prices set by law or regulation;
(B) for the acquisition of a commercial item; or
(C) in an exceptional case when the head of the procuring activity, without delegation, determines that
the requirements of this section may be waived and justifies in writing the reasons for such
determination.
(2) Modifications of contracts and subcontracts for commercial items.— In the case of a modification
of a contract or subcontract for a commercial item that is not covered by the exception to the
submission of certified cost or pricing data in paragraph (1)(A) or (1)(B), submission of certified cost or
pricing data shall not be required under subsection (a) if—
(A) the contract or subcontract being modified is a contract or subcontract for which submission of
certified cost or pricing data may not be required by reason of paragraph (1)(A) or (1)(B); and
(B) the modification would not change the contract or subcontract, as the case may be, from a contract
or subcontract for the acquisition of a commercial item to a contract or subcontract for the acquisition
of an item other than a commercial item.
(3) Noncommercial modifications of commercial items.—
(A) The exception in paragraph (1)(B) does not apply to cost or pricing data on noncommercial
modifications of a commercial item that are expected to cost, in the aggregate, more than the amount
specified in subsection (a)(1)(A)(i), as adjusted from time to time under subsection (a)(7), or 5 percent of
the total price of the contract (at the time of contract award), whichever is greater.
(B) In this paragraph, the term “noncommercial modification”, with respect to a commercial item,
means a modification of such item that is not a modification described in section 4(12)(C)(i) [1] of the
Office of Federal Procurement Policy Act (41 U.S.C. 403(12)(C)(i)).
(C) Nothing in subparagraph (A) shall be construed—
(i) to limit the applicability of the exception in subparagraph (A) or (C) of paragraph (1) to cost or pricing
data on a noncommercial modification of a commercial item; or
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(ii) to require the submission of cost or pricing data on any aspect of an acquisition of a commercial item
other than the cost and pricing of noncommercial modifications of such item.
“(4) Prices Paid By The Government For Commercial Items.-Prices paid by the Government shall be
viewed as a significant indicator of a “fair and reasonable price” and shall establish a baseline for price
reasonableness analysis on subsequent purchases of identical or similar items.”

