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“In my opinion, the power of investigation is one of the most important powers of the
Congress....The manner in which that power is exercised will largely determine the position and
prestige of the Congress in the future.”

—Harry S. Truman, 1944
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INTRODUCTION

A breaking national scandal, disaster, or crisis often results in a call for an independent
investigation to understand the situation and the ramifications for the country. While many will
want to get to the truth objectively and completely, many will also have partisan motives, and the
question quickly becomes one of “who”: Who has the ability, credibility, and independence to
perform an effective and fair investigation? The Administration, a federal agency such as the
Department of Justice, an independent body such as a convened “blue ribbon” commission of
outside experts, a committee of Congress? Decision-makers have turned to each at different
times and in different circumstances during our nation’s history.

Congress plays a constitutionally important, distinct, and sometimes complementary role to
executive branch investigations. Compared to Department of Justice investigations that are
focused on criminal wrongdoing, Congress has a broader mandate and can unearth troubling
information that may be significant, but not necessarily criminal, in nature. Congress is also
uniquely positioned for considering legislative solutions to address systemic problems. Special or
select Congressional committees investigated Watergate, the Iran-Contra scandal, abuses by the
US intelligence community, the federal response to the Katrina disaster, the attacks on the US
Embassy in Benghazi, and many other important and even historic topics. Some investigations
were successful, some were not. Many of the committees developed needed reforms. While there
is no perfect investigative committee, with the right strategy Congress can make the process
work and get to the truth. :

When it comes to Congressional committees tasked to perform major federal-level
investigations, success is dependent on many factors. Some of those factors are out of the control
of any investigation, such as the political, social, and historic environment. However, there are
key best practices for a Congressional investigation that lead to a much better chance of success:

e True bipartisanship

® Adequate tools and resources

e Clear focus

e Congressional Leadership support



OVERVIEVW OF THE TYPES OF INDEPENDENT FEDERAL INVESTIGATIONS

Many terms are used to describe independent investigations, and in the midst of a crisis or
scandal, leaders, pundits, and commentators will bandy about a lot of them. Typically, one -
understandably hears a call for an independent investigation, especially when politically based
interests or other conflicts of interest come into play. There are times when independence from
the executive branch is critical for a credible and effective investigation. The types of
independent federal investigations are':

Special Counsel (or Special Prosecutor)

Independent Counsel (or Independent Prosecutor or Special Prosecutor)

Presidential Commission (also called a Blue Ribbon or Independent Commission)
Congressional Commission (also called a Blue Ribbon or Independent Commission)
Select Congressional Committee (also called a Special Committee)

Standing Congressional Committee (also called a Permanent Committee)

Each has a set of overlapping investigative tools and powers. All can be effective, though each
has different strengths. Many can be granted subpoena power. Some can make public policy
recommendations. A couple can pursue criminal prosecutions. Each relies on dedicated staff to
ferret out facts.

Special Counsels and Independent Counsels

The executive branch has institutional tools for conducting independent investigations, such as a
Special Counsel (also called a Special Prosecutor) established by the Department of Justice.
Special Counsels are usually focused on the important but relatively narrow question of whether
criminal activity occurred. Under the Attorney General’s current authority and Justice
Department regulations, a Special Counsel is relatively more insulated from supervision by the
Department’s political leadership than are typical rank-and-file prosecutors.

During the George W. Bush administration, the Justice Department appointed Patrick Fitzgerald
as Special Counsel to investigate the unauthorized disclosure of a CIA agent’s identity.? A
Special Counsel was deemed necessary since it was assumed early on that the investigation could
lead to the White House, and political leadership at the Justice Department was of the same party
as the President. Fitzgerald’s probe did in fact lead to the White House, and ultimately to Vice

! This report is not exploring the work of the Inspectors General, or of the Congressional investigative entities such
as the Government Accountability Office or the Congressional Research Service. For discussion on those entities,
see The Art of Congressional Oversight: A User’s Guide to Doing It Right.
http://www.pogoarchives.org/m/coi/pogo-the-art-of-congressional-oversight-handbook.pdf

2 Letter from James Comey, Acting Attorney General of the US Department of Justice, to Patrick Fitzgerald, United
States Attorney, appointing Fitzgerald as Special Counsel, December 30, 2003.
https://web.archive.org/web/20070215015052/http://www.justice.gov/usao/iln/osc/documents/ag_letter december 3
0_2003.pdf (Downloaded May 18, 2017) For more information on the case, see “Timeline: The CIA Leak Case,”
National Public Radio, July 2, 2007. http://www.npr.org/templates/story/story.php?storyld=4764919 (Downloaded
May 19, 2017)




President Richard Cheney’s Chief of Staff, who was convicted of perjury for lying to Justice
Department investigators.

Under the Justice Department’s regulations, Special Counsels are not fully independent from an
Administration, and can be fired by the Attorney General or their designee “for misconduct,
dereliction of duty, incapacity, conflict of interest, or for other good cause, including violation of
Departmental policies.” Furthermore, the Attorney General or their designee “may request that
the Special Counsel provide an explanation for any investigative or prosecutorial step, and may
after review conclude that the action is so inappropriate or unwarranted under established
Departmental practices that it should not be pursued.” In the event the Special Counsel is
overruled, the Justice Department must notify Congress in writing about the decision. Congress
does not have any direct involvement in the decision to appoint a Special Counsel, but in the past
has leveraged the confirmation process for administration appointees to influence the decision.*

Another type of criminal investigative body had been the Independent Counsel. Created by law
in 1978, the position was designed to be more independent than Special Counsels: they would be
appointed by a three-judge panel at the request of the Attorney General, and could only be
removed for cause.’ However, in 1999, after both major political parties criticized independent
counsels for being unaccountable, Congress did not reauthorize the statute.® As a result, a new
law would be required before an Independent Counsel could be appointed.’

328 CFR Part 600
4 Rosalind Helderman, “Here’s how an independent investigation into Trump and Russia would happen,” The
Washington Post, May 10, 2017. https://www.washingtonpost.com/politics/heres-how-an-independent-investigation-
into-trump-and-russia-would-happen/2017/05/10/7dc6bb8a-35a2-11¢e7-b373-418{6849a004 _story.html; Charlie
Savage, “After Comey, Here Are the Options for an Independent Russia Inquiry,” The New York Times, May 9,
2017. https://www.nytimes.com/2017/05/09/us/politics/trump-rosenstein-comey-special-counsel-russia.html; Phillip
Carter, “We Need a Special Counsel to Investigate the Trump Administration: Here’s how Congress can make it
happen,” Slate, February 14, 2017.
www.slate.com/articles/news_and_politics/jurisprudence/2017/02/how_congress_can_pressure_trump _to_appoint_a
special_counsel.html (All downloaded June 1, 2017)
528 U.S.C. §596; Neal Katyal, “Trump or Congress can still block Robert Mueller. 1 know. I wrote the rules.
How politics could trip up the new special counsel,” The Washington Post, May 19, 2017.
https://www.washingtonpost.com/posteverything/wp/2017/05/19/politics-could-still-block-muellers-investigation-i-
know-i-wrote-the-rules/; Transcript of Hearing before the House Committee on the Judiciary Subcommittee on
Commercial and Administrative Law on “Implementation of the U.S. Department of Justice’s Special Counsel
Regulation,” February 26, 2008.
https://web.archive.org/web/20130306123016/http://judiciary.house.gov/hearings/printers/1 10th/40924.PDF (All
downloaded June 2, 2017)
¢ Transcript of Hearings before the Senate Committee on Governmental Affairs on “The Future of the Independent
Counsel Act,” February 24, March 3, 17, and 24, and April 14, 1999.
http://www.hsgac.senate.gov/download/?id=F2574C55-A955-4F93-BC23-41A91E372512; Notably, in 1999,
Independent Counsel Kenneth Starr, who handled five distinct investigations involving the Clinton White House,
opposed reauthorizing the independent counsel law. “Statement of Kenneth Starr before the United States Senate
Committee on Governmental Affairs, Hearing on the Future of the Independent Counsel Act,” April 14, 1999.
http://www.hsgac.senate.gov/download/?id=9394 1BE8-37B8-4412-918C-F40BE3BC5ABF (Hereinafter Starr
Testimony) (All downloaded June 1, 2017)
7 Congressional Research Service Legal Sidebar, Special Counsels, Independent Counsels, and Special Prosecutors:
Investigations of the Executive Branch by the Executive Branch, May 11, 2017.
https://fas.org/sgp/crs/misc/special.pdf (Downloaded May 18, 2017)




Investigative Commissions

Congress and the President can establish investigative commissions (sometimes called
independent or blue ribbon commissions).® These commissions can use only outside experts;
only Members of Congress; only executive branch staff, or any combination from any of the
three groups. The Congressional Research Service distinguishes Congressional commissions
from other government commissions by defining it as “a multi-member independent entity that
(1) is established by Congress, (2) exists temporarily, (3) serves in an advisory capacity, (4) is
appointed in part or whole by Members of Congress, and (5) reports to Congress.”® Between
1989 and 2017, Congress created over 100 policy or investigative commissions. Of those, seven
were investigative commissions, given investigative authorities such as the power to subpoena
witnesses.'?

Many of these investigative commissions have proven successful in delving into complex issues,
and in establishing clearly determined facts, findings, and recommendations. However, both
Congressional and presidential commissions face challenges regarding independence. The
challenge with Congressional commissions is that they are created by legislation and require the
President’s signature, unless Congress overrides a veto. This makes a Congressional commission
a difficult type of investigation to establish if the President or a majority of Congress is hostile to
it. The challenge with presidential commissions is that they are sometimes seen as not
sufficiently independent. The President’s Commission on CIA Activities within the United States
in the 1970s was accused by the then-CIA Director of being too close to the White House and
used to “prevent a full investigation” by Congress.!' A recent presidential commission on
“election integrity”'? was called by the Brennan Center for Justice—which has thoroughly
studied the same topic—“not independent of the White House” and “not a credible effort.”!?

If a commission is established, though, it can be particularly insulated from politics since the
membership can be made up of outside experts—many if not all of whom are not or are no
longer elected officials.'* An example of a Congressional commission is the National
Commission on Terrorist Attacks Upon the United States, more commonly called the 9/11
Commission,'® and an example of a presidential commission is the Presidential Commission on

8 Congressional Research Service, Congressional Commissions: Overview, Structure, and Legislative
Considerations (R40076), January 3, 2017, p. 2.
https://www.everycrsreport.com/files/20170103_R40076_dca0256c139bed43d85ed970ea7abfdc9fbd40b8.pdf
(Downloaded May 18, 2017) (Hereinafter CRS, Congressional Commissions)

? CRS, Congressional Commissions, p. 1.

19 CRS, Congressional Commissions, p. 5.

I Kenneth Kitts, “Commission Politics and National Security: Gerald Ford's Response to the CIA Controversy of
1975,” Presidential Studies Quarterly, Vol. 26, No. 4, Fall 1996, p. 1083. https://www.jstor.org/stable/27551672
12 “Executive Order 13799 of May 11, 2017,” 82 Fed. Reg. 93, May 16, 2017, p. 22389.
https://www.gpo.gov/fdsys/pkg/FR-2017-05-16/pdf/2017-10003.pdf (Downloaded June 5, 2017)

13 Brennan Center for Justice, “Brennan Center: Trump Administration’s Voter Integrity’ Commission a Sham,”
May 11, 2017. https://www.brennancenter.org/press-release/brennan-center-trump-administrations-voter-integrity-
commission-sham (Downloaded June 1, 2017)

4 CRS, Congressional Commissions, pp. 7-8.

15 National Commission on Terrorist Attacks Upon the United States, “About the Commission.”
http://govinfo.library.unt.edu/91 1/about/index.htm (Downloaded May 19, 2017)




the Space Shuttle Challenger Accident'®: both successfully determined key findings regarding
the technical and management causes of these nationally significant and tragic events.

Independence from the Executive Branch?

One key point is the independence of the investigating body. A Special Counsel or commission
created by the President’s Attorney General or the President could face hostility from the
President or the leadership of the Justice Department. No matter how competent or personally
independent the Special Counsel may be, they can always ultimately be fired. This happened
during the Watergate inquiry. After the Special Counsel subpoenaed White House recordlngs
President Nixon ordered his Attorney General to fire the Special Counsel. Similarly, a
Congressional commission created by legislation needs the President’s signature, so a White
House hostile to an investigation may veto the legislation. By contrast, Congressional
committees are under the sole purview and authority of Congress.

Congressional Investigative Committees

Congress has the ability to investigate a broad range of issues.!” As has been shown by in-depth
studies of the history of Congressional investigations, the power and authority of Congress to
conduct investigations has been long held and often used.'® And its powers of investigation are
robust. The Supreme Court has held that Congress can investigate any issue that legitimately is
in “aid of the legislative function.”'® The only real limits are political. If sufficient political will
within Congress exists to explore an issue, a Congressional investigation can occur and persist.

Both the US House of Representatives and Senate have the power to establish committee
investigations within the existing rules of Congress. There are two types of Congressional
committees that handle investigations: standing or permanent committees, and select or special
committees (the terms are interchangeable).

A standing committee is any committee of Congress that is ongoing. It usually has a legislative
set of duties such as drafting and reviewing bills and resolutions, reviewing and approving
executive branch appointments, and authorizing or appropriating federal funds. Congressional
standing committees also have the duty to oversee and review federal programs, projects, and
operations. Standing committees may be tasked by Congressional leadership with a special
investigation, or may at their own discretion perform an investigation. In either case, the

16 National Aeronautics and Space Administration, Report to the President by the Presidential Commission on the
Space Shutile Challenger Accident, June 6, 1986. https://history.nasa.gov/rogersrep/genindex.htm (Downloaded
May 19, 2017)

17 For a comprehensive review of Congress’s investigative powers, see Morton Rosenberg, When Congress Comes
Calling: A Study on the Principles, Practices, and Pragmatics of Legislative Inquiry, Washington DC: The
Constitution Project, 2017, http://www.constitutionproject.org/wp-
content/uploads/2017/05/WhenCongressComesCalling.pdf

18 Arthur Schlesinger, Jr. and Roger Bumns, Congress Investigates: A Documented History 1792-1974, New York:
Chelsea House, 1983.

19 Kilbourn v. Thompson, 103 U.S. 168, 189 (1880). https://supreme.justia.com/cases/federal/us/103/168/case.html
(Downloaded June 2, 2017)




committee performs an investigation within its normal jurisdiction. A standing committee may
be granted additional resources, such as more staffing, for an investigation.

A select committee is typically established by a House or Senate resolution. The Congressional
rules for establishing a select committee are flexible, and the structure can vary. The establishing
resolution defines the scope of the investigation, as well as a timeline or duration of the select
committee. The establishing resolution also defines powers (such as staff deposition and
subpoena power) and the level of staffing.?’ Select committees could reside in the House or
Senate, or Congress can establish a bicameral or “Joint Committee.” Congress establishes select
committees on its own, and the President cannot veto the resolution for establishment.

According to the Congressional Research Service:

“Select or special committees are generally established by a separate resolution of the
chamber, sometimes to conduct investigations and studies and, on other occasions, also to
consider measures. Often, select committees examine emerging issues that do not fit
clearly within existing standing committee jurisdictions or cut across jurisdictional
boundaries. A select committee may be permanent or temporary. Select committees may
have certain restrictions on member tenure or may include certain specified
representatives (e.g., party leaders or certain standing committee chairs) as ex officio
members. Instead of the term select, the Senate sometimes uses special committee (e.g.,
the Special Committee on Aging).”?!

When performing investigations, both standing and select committees follow the normal
procedures for other committee work, such as holding Congressional hearings. They also must
follow the rules pertaining to all Congressional committees.?? Investigations by Congressional
committees, whether an existing standing committee or a select committee, can tackle broad
concerns and unearth facts, and can set the stage for additional actions such as the eventual

20 “Senate Rule XXVI(1) and House Rule X1(2)(m)(1) presently empower all standing committees and
subcommittees to issue subpoenas requiring the attendance and testimony of witnesses and the production of
documents. Special or select committees must be specifically delegated that authority by Senate or House resolution.
The rules governing issuance of committee subpoenas vary by committee. Some committees require a full
committee vote to issue a subpoena while others empower the chairman to issue them unilaterally, or with the
concurrence of the ranking minority member.” Congressional Research Service, Congressional Oversight Manual
(RL30240), December 19, 2014, p. 28.

https://www.everycrsreport.com/files/20141219 RI.30240_802f6b3930c5e21fc8616ble2ee5963f1a4822bb.pdf
(Downloaded May 18, 2017) (Hereinafter CRS, Congressional Oversight Manual)

21 Congressional Research Service, Committee Types and Roles (CRS 98-241), May 2, 2017, pp 1-2.
https://www.everycrsreport.com/files/20170502_98-241 ¢52611f19d487a44b3c3c3b335bebd1d84390697.pdf
(Downloaded May 18, 2017)

22 “The Senate imposes some general procedural requirements and prohibitions on its committees, but, in general,
the Senate’s rules allow each of its standing committees to decide how to conduct its business. Most of the
chamber’s requirements for committees are found in Senate Rule XXVI. Because the committees are agents of the
Senate, they are obligated to comply with all Senate directives that apply to them.” Congressional Research Service,
Senate Rules Affecting Committees (CRS 98-311), March 24, 2015, p. 2.
https://www.everycrsreport.com/files/20150324_98-311 15a772ddfbaSebfa9c35d55fed5087¢e8161c479.pdf
(Downloaded May 18, 2017)







